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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 
 

 

Trademark: MY PHONE FLIX and  

Applications: 77/933,144 and 77/929,853 

Filed:  February 6, 2010 and February 11, 2010 

Published: November 20, 2010 

 

       

SHOWTIME NETWORKS INC. 

Opposer, 

v. 

DMA INTERNATIONAL LLC, 

Applicant. 

 Opposition No. 91199186 

 

 

 

______________________________________________________________________________ 

  

OPPOSER’S MOTION TO COMPEL DISCOVERY RESPONSES BY APPLICANT 

______________________________________________________________________________ 

 

Opposer Showtime Networks Inc., pursuant to Rule 37(d)(1)(A)(ii) of the Federal Rules 

of Civil Procedure, and 37 C.F.R. § 2.120(e)(1), hereby respectfully moves for entry of an order 

from the Board compelling Applicant DMA International LLC (“Applicant”) to provide 

responses to the pending interrogatories and requests for production of documents, both of which 

discovery requests were served on Applicant on August 4, 2011
1
 and to which the Applicant has 

provided no response of any kind. 

In support of this motion, Opposer states as follows: 

                                                 
1
 Opposer served its disclosures under Fed. R. Civ. P. 26(a)(1) on the same day, August 4, 2011.  (Beall 

Decl. ¶ 2.) 



{00442576;v2} 2 

1. Certificate of Conferral.  Pursuant to Fed. R. Civ. P. 37(a)(1), undersigned 

counsel for Opposer certifies that he has attempted to confer in good faith with Applicant 

regarding the matters raised herein.  Prior to the deadline for responding to the discovery 

requests, undersigned counsel contacted Applicant and suggested that the parties confer 

regarding the issues in the case in the interest of the Applicant avoiding the expense of preparing 

its discovery responses.  (See Declaration of Christopher Beall, ¶ 5, filed herewith as Exhibit A, 

and accompanying Attachment 3.)  The Applicant did not respond to this inquiry.  (Id. ¶ 6.)  On 

September 19, 2011, ten days after the deadline for service of the Applicant’s discovery 

responses to Opposer (i.e., September 9, 2011), undersigned counsel forwarded to Applicant a 

formal deficiency notice as to Applicant’s failure to produce any discovery responses, and 

therein demanded full responses to Opposer’s discovery requests.  (Beall Decl. ¶ 10 and 

Attachment 4.)  In that correspondence, Opposer’s counsel warned Applicant that failure to 

provide complete discovery responses would result in Opposer pursuing a motion to compel.  

(Id.)  Applicant again failed to respond to that communication.
2
  (Id. ¶ 11)  

2. Verbatim recitation of discovery requests.  A complete set of the discovery 

requests at issue in this Motion, i.e., Opposer’s First Set of Interrogatories and Opposer’s First 

Set of Request for Production are attached to the Beall Declaration as Attachments 1 and 2, and 

are incorporated here by reference.
3
  

                                                 
2
 Opposer notes that Applicant also is not in compliance with the scheduling order in this case, in that it has 

failed to serve its Rule 26(a)(1) disclosures.  (Beall Decl. ¶ 13.)  The deadline for such service under the scheduling 

order was August 6, 2011. 

 
3
 At the same time that it served the discovery requests at issue here, Opposer also served its First Set of 

Requests for Admission.  (Beall Decl. ¶ 3.)  Applicant also has failed to respond to those requests.  (Id. ¶ 8.)  

However, because the Applicant’s non-response to those requests automatically constitutes an admission of the 
 

Continued on following page . . . .: 
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3. Failure to respond.  The failure to provide timely responses to a party’s written 

discovery requests constitutes a violation of Fed. R. Civ. P. 33(b)(2) and 34(b)(2)(A) and 

subjects the non-responding party to an order to compel.  See TBMP § 411.02.  In this case, 

Applicant has failed to comply with its discovery obligations, has failed to request an extension 

of time, and has continually failed to communicate with opposing counsel in any way.  Under 

such circumstances, Applicant should be ordered to provide full and complete responses to the 

pending interrogatories and requests for production, upon pain of sanctions for non-compliance.  

See Jain v. Ramparts Inc., 49 USPQ2d 1429 (TTAB 1998). 

 

WHEREFORE, Opposer Showtime Networks Inc. respectfully requests that the Board 

enter an order requiring Applicant to provide complete responses to Opposer’s interrogatories 

and requests for production of  documents by a date certain. 

                                                                                                                                                             
Continued from previous page . . . : 

 

requests, pursuant to the operation of Fed. R. Civ. 37(a)(3), Opposer is not seeking further relief in this Motion with 

respect to Applicant’s failure to respond to the requests for admission.  See Giersch v. Scripps Networks Inc., 85 

USPQ2d 1306 (TTAB 2007). 
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Respectfully submitted this   29th   day of   September  , 2011. 

 
LEVINE SULLIVAN KOCH & SCHULZ, L.L.P.  

 

 
 

Christopher P. Beall  

321 West 44th Street, Suite 510 

New York, New York 10036 

(212) 850-6100  

E-mail - cbeall@lskslaw.com;  

lapel@lskslaw.com; jcarlsen@lskslaw.com 

 

Attorneys for Opposer  

Showtime Networks Inc. 
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CERTIFICATE OF SERVICE 

 

 I do hereby certify that on this    29th     day of   September  , 2011, a true and correct 

copy of the foregoing OPPOSER’S MOTION TO COMPEL DISCOVERY RESPONSES 

BY APPLICANT has been transmitted by United States Postal Service first class mail, postage 

prepaid, with a courtesy electronic copy also delivered by e-mail transmission, to: 

 

 

Min Yi Chen 

DMA International LLC 

1602 Belle View Boulevard, Suite 440 

Alexandria, VA 22307-6531 

Dmaintllc@gmail.com 

 

 

Mallory Levitt, Esq. 

CBS – Law Department 

51 West 52nd Street 

New York City, New York 10019 

Mallory.Levitt@cbs.com  

   

 
 

 

         /s Christopher P. Beall  

 

 

 



 

 

 

 

 

 

Exhibit A 

 
to 

 

OPPOSER’S MOTION TO COMPEL DISCOVERY RESPONSES BY 

APPLICANT 

 

 

(Declaration of Christopher P. Beall, with attachments) 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 
 

 

Trademark: MY PHONE FLIX and  

Applications: 77/933,144 and 77/929,853 

Filed:  February 6, 2010 and February 11, 2010 

Published: November 20, 2010 

 

       

SHOWTIME NETWORKS INC. 

Opposer, 

v. 

DMA INTERNATIONAL LLC, 

Applicant. 

 Opposition No. 91199186 

 

 

 

______________________________________________________________________________ 

  

DECLARATION OF CHRISTOPHER P. BEALL 

 IN CONNECTION WITH  

OPPOSER’S MOTION TO COMPEL DISCOVERY RESPONSES BY APPLICANT 

______________________________________________________________________________ 

 

Pursuant to 28 U.S.C. § 1746, I, Christopher P. Beall, state as follows: 

1. I am a partner of the law firm of Levine Sullivan Koch & Schulz, L.L.P. 

(“LSKS”), and I am counsel of record for Opposer Showtime Networks Inc.  I submit this 

Declaration in support of Opposer’s Motion to Compel Discovery Responses by Applicant.  This 

Declaration is based on my personal knowledge and my review of the file in this matter. 

2. Opposer served its initial disclosures in this case on August 4, 2011. 
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3. Also on August 4, 2011, Opposer served its written discovery requests in this 

case, which requests were Opposer’s First Set of Interrogatories, Opposer’s First Set of Requests 

for Production, and Opposer’s First Set of Requests for Admission. 

4. True and complete copies of Opposer’s interrogatories and document requests are 

attached here as Attachments 1 and 2. 

5. On August 31, 2011, I contacted the Applicant’s representative to request a 

conference to discuss the case in the interest of avoiding the expense of the Applicant’s 

discovery responses.  A true and correct  copy of my email message to Ms. Min Yi Chen is 

attached here as Attachment. 3. 

6. I received no response from Ms. Chen or anyone else on behalf of the Applicant 

regarding this inquiry.  (I also did not receive any email notice indicating that my message had 

not been delivered or otherwise was not received.) 

7. The deadline for the Applicant’s responses to Opposer’s discovery requests was 

September 9, 2011. 

8. Opposer has not received any responses to its discovery requests. 

9. Applicant has neither filed nor otherwise requested any extensions of time with 

respect to the deadline for its discovery responses. 

10. On September 19, 2011, I notified Applicant of its deficiencies in failing to 

respond to Opposer’s discovery requests, and requested that Applicant provide its responses 

promptly.  A true and correct copy of my letter of September 19, 2011 is attached here as 

Attachment 4. 
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11. I received no response from Ms. Chen or anyone else on behalf of the Applicant 

regarding this correspondence. 

12. Applicant has made no contact with me with respect to any matter in this case. 

13. In addition, Applicant has not served Opposer with any disclosures under Fed. R. 

Civ. P. 26(a)(1).. 

14. I declare under penalty of perjury that the he foregoing is true and correct to the 

best of my knowledge. 

 

 

 

Dated:  September 29, 2011          

 New York, N.Y.       Christopher P. Beall 

 



 

 

 

 

 

 

Attachment 1 

 
to 

 

DECLARATION OF CHRISTOPHER P. BEALL 

IN CONNECTION WITH OPPOSER’S MOTION TO COMPEL 

 

 

(Copy of Opposer’s First Set of Interrogatories) 
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Attachment 2 

 
to 

 

DECLARATION OF CHRISTOPHER P. BEALL 

IN CONNECTION WITH OPPOSER’S MOTION TO COMPEL 

 

 

(Copy of Opposer’s First Set of Requests for Production) 
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Attachment 3 

 
to 

 

DECLARATION OF CHRISTOPHER P. BEALL 

IN CONNECTION WITH OPPOSER’S MOTION TO COMPEL 

 

 

(Email dated Aug. 31, 2011 from Christopher P. Beall to Min Yi Chen) 



Christopher Beall 

From: Christopher Beall

Sent: Wednesday, August 31, 2011 2:41 PM

To: 'dmaintllc@gmail.com'

Subject: Showtime Networks v. DMA Int'l (TTAB Opp. No. 91199186) - Request for availability to discuss case

Page 1 of 1

9/29/2011

Dear Ms. Chen, 
  
I am following up on our service from earlier this month of Showtime's discovery requests.  I would like to 
see whether you are available for a phone call to discuss the status of this matter.  With the deadline for 
DMA International's responses to Showtime's discovery requests coming up shortly, I wanted to make 
sure that we explored whether there might be any movement toward a resolution of this case.  If so, it 
certainly would be better to try to work out such a settlement before your company invests the time and 
effort in preparing its discovery responses. 
  
If you are available for such a call, please let me know and we can schedule a time. 
  
Best wishes, 
Chris Beall 
  
  
 
Christopher P. Beall 

 
321 West 44th Street 
Suite 510 
New York, NY 10036 
(212) 850-6113 | Phone  
(212) 850-6299 | Fax 
  
1888 Sherman Street 
Suite 370 
Denver, CO 80203 
(303) 376-2406 | Phone  
(303) 376-2401 | Fax 
Admitted in Colorado, New Mexico, and New York. 
www.lskslaw.com 

 

From: Christopher Beall  

Sent: Thursday, August 04, 2011 5:08 PM 

To: 'dmaintllc@gmail.com' 

Cc: 'Levitt, Mallory'; 'trademarks@cbs.com'; Lisa Appel 

Subject: Showtime Networks v. DMA Int'l (TTAB Opp. No. 91199186) 

 
Please see the attached discovery materials, hard copies of which are being served by U.S. Mail in 
addition to the electronic copies contained here. 
  
 
Christopher P. Beall 

 
321 West 44th Street 
Suite 510 
New York, NY 10036 
(212) 850-6113 | Phone  
(212) 850-6299 | Fax 
  
1888 Sherman Street 
Suite 370 
Denver, CO 80203 
(303) 376-2406 | Phone  
(303) 376-2401 | Fax 
Admitted in Colorado, New Mexico, and New York. 
www.lskslaw.com 
  



 

 

 

 

 

 

Attachment 4 

 
to 

 

DECLARATION OF CHRISTOPHER P. BEALL 

IN CONNECTION WITH OPPOSER’S MOTION TO COMPEL 

 

 

(Letter dated Sept. 19, 2011 from Christopher P. Beall to Min Yi Chen) 
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